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Introductions
• Wendell Hall, Moderator
• Senior Director, Higher Education, The College Board
• Art Coleman art.coleman@educationcounsel.com
• Managing Partner, EducationCounsel, LLC.
• Former U.S. Department of Education Deputy Assistant
Secretary for Civil Rights
• Jamie Lewis Keith jamie.keith@educationcounsel.com
• Partner, EducationCounsel, LLC
• Former Primary Counsel, MIT; Vice-President, General
Counsel and Secretary, University of Florida
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Disclaimers

Lawyers…just sayin’

Conduct
It depends.

It’s a
question
of
Setting
evidence.

Actors

Facts
matter.
Institutional
(Nothing in this discussion constitutes institution-specific legal advice.)
Action
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Webinar Overview & Major Themes
Sections

Major Themes

I.

1. Strong Legal Foundations exist to support robust
diversity-related enrollment policies and practices.
40 years of precedent affirm that the educational
benefits of diversity can support considerations of
race and ethnicity in higher education admissions.

The Historical Landscape:
Legal and Policy
Foundations

II. Current Developments: A
Beginning Wave?
III. Implications for Action
IV. Moving Forward

2. A Challenging Legal Landscape is developing, with
an increased number of federal/state court and OCR
cases on the horizon. (Reminder: Facts matter.)
3. Strategic Action to Continue to Advance Diversity
and Inclusion Goals and Help Assure Legal
Sustainability Remains an Imperative—now more
than ever.
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Focus of Discussion
Title VI

Title IX

• Discrimination on the basis
of race and ethnicity

• Discrimination on the basis
of sex
• Emerging body of law to
extend to discrimination
based on sexual orientation
and gender identity

Key: Many other factors are central to diversity interests, but federal law
imposes heightened scrutiny on issues of race, ethnicity, and sex.
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I. The Historical Landscape
Legal and Policy Foundations

Legal Precedent
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Four Decades of Governing Law
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The Basics:
Key Questions

Policy and Practice
§ Goals and Objectives: What am I trying to achieve? How will I gauge
success? How do my diversity goals align/intersect with other institutional
goals—and with what consequences?
§ Strategies and Design Principles: What is my theory of action, and
how do I design policies most likely to achieve institutional aims? Do I
fully understand the connection between and among relevant programs
and policies?

Policy and
Practice
Evidence
Process
Management

Engagement

Process Management
§ Vision, Direction, and Management: Is leadership engaged in key
issues regarding efforts to achieve goals, and has a strategic plan been
developed to facilitate achievement of those aims? Are systems essential
to success aligned, and are stakeholders talking?
§ Rigor and Evidence to Inform Judgment: Are processes with
evidence-based protocols and procedures established to assure strategic,
grounded decision-making at all levels?

Engagement
§ Stakeholder Engagement/Communication: Are key stakeholders at all
levels connected to efforts to achieve diversity goals? Is there
transparency about the principles and values that drive the work, as well
as the ways in which efforts will enhance educational outcomes?
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II. Current Developments
A Beginning Wave?

USED Federal Policy
• On July 3, 2018, US DoJ rescinded 24 Obama-era guidance
documents that included 5 USED documents (Dear Colleague,
Guidance, and Qs/As) on topics related to the consideration
of race/ethnicity in higher education admissions, including
documents addressing issues under Fisher I and II. Without
elaboration, but based on a stated concern about “procedures
required by Congress” having not been followed, Attorney
General Sessions opined that those documents were
“unnecessary, outdated, inconsistent with existing law, or
otherwise improper.”
• Governing legal standards regarding Title VI and Title IX
enforcement on enrollment issues have not changed. U.S.
Supreme Court precedent remains intact.
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The Federal Legal Landscape
Federal Court Action
ü Admissions
• Harvard (DoJ intervenes in favor of plaintiffs)
• UNC
ü Co-curricular Program (Law Review Selection)
• Harvard and NYU
State Court Action
Federal Court Action
•

Admissions
•

Harvard (DoJ intervenes in favor of plaintiffs)

•

UNC

•

University of Texas at Austin (again!)

•

Law review selection

•

Harvard and NYU

OCR Complaints

ü Admissions
• University of Texas at Austin (again!)
• UC System (public records re: state ban)
OCR Complaints--Notable expansion of breadth of claims:
ü Wide-ranging claims of gender discrimination in
admissions, aid, community-building, mentoring

Notable expansion of breadth of claims to include wide-ranging claims of discrimination associated with consideration of gender in admissions, aid and other student-focused activities (clubs, enrichment, etc.)
•

Yale, USC and more

•

Yale, USC, and more
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Federal Circuit Courts
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How to think about litigation outcomes
(Hint: Facts matter)
IHE wins and one
of the following.

IHE loses and one
of the following.

Case resolution
not on the merits.

Broad ruling
with major
impact

Narrow ruling
with less impact

Case resolved
on procedural
grounds

Narrow ruling
with less impact

Broad ruling
with major
impact
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SFFA v. Harvard
University
TIMELINE

Event

Date

Motions for summary
judgment denied

9/2018

Trial

10/2018

Additional amicus briefs due

1/9/19

Parties proposed findings of
fact/conclusions of law (and
replies) due

1/23/19

Trial court decision

Likely
spring or
summer

Core allegations, which are all denied by Harvard:
1. Harvard engaged in discriminatory stereotyping
of Asian applicants;
2. Harvard imposed racial caps on Asian student
composition; and
3. Harvard’s admission policy fails to satisfy strict
legal standards for consideration of race in
admissions.
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SFFA v. UNCChapel Hill
Core allegations, which are all denied by UNC

Timeline
Event

Date

Fact discovery
completed

12/19/18

Summary judgment
motions due

1/18/19

Trial date

First half of
2019
(expected)

1. UNC discriminated with its consideration of race
in admissions.
2. UNC admitted in an amicus brief in Fisher that
neutral strategies would suffice; therefore, UNC
may not consider race
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New Kinds of Claims in Federal Court
Alleged racial and sex discrimination
regarding law review selection (10/2018)
• Harvard Law school
• NYU Law School

Additional prospective
claims identified: faculty
hiring, admissions, and
other programs considering
race and sex
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Reported OCR Investigations of Note
Alleged racial discrimination
in admissions
• Harvard University
• Yale University

Alleged sex discrimination in
aid, mentoring, community
building, and other
programs
• Yale University
• University of Southern
California
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III. Implications for Action

The Process of Self-Assessment and Periodic Review
Team
• Multidisciplinary
• All facets of institution covered
Goals and Objectives
• Clarity on educational goals and objectives associated with mission
• Foundations upon which success can be evaluated over time
Design
•
•

Limited, non-mechanical consideration of race
• Race associated with experience, perspective, etc.
• Intersectionality with all factors
Evidence of necessity re race, ethnicity, sex (neutral alternatives)

Process Management
Periodic review and evaluation of
• Effectiveness
• Continuing need for consideration of race, ethnicity, gender
• Neutral strategies pursued and rejected (and why)
Evidence
• Inventory all relevant policies/practices and programs
• Document decision making and assemble evidence
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Evidence
Mission
Mission/policy
statements re:
educational benefits
of diversity
Faculty and
leadership reports/
public statements/
meeting minutes
Related accreditation
materials, findings

Governanc
e
Strategic plans and
relevant reports—
including research
and self-studies

Stakeholder
evaluations over
time, including
surveys, focus group
feedback, etc.

Enrollment

Success

Policy statements that define
enrollment goals, strategies
and points of emphasis in
light of mission-related aims

Clear statements derived
from mission/strategic planrelated work that establish
clear benchmarks for
gauging success over time

Professional
development materials
that demonstrate
mission alignment,
coherence, and rigor

Data regarding student
performance over time—
disaggregated by school,
department, discipline,
program

Inventory of all race neutral
policies and programs related to
all facets of enrollment—
considered and either tried or
rejected (and why), with
relevant outcome data

Surveys of students, faculty,
alumni, and employers
regarding progress toward
outcomes, as well as areas
for continuous improvement
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Communications

Key Questions
1. What are your institutional goals associated
with diversity, and how do they relate to
core mission (excellence) aims?
2. What are the rationales for advancing
diversity interests within your institution?
3. How does your admissions policy—in the
context of broader enrollment policies—
help advance diversity aims?
4. How do you through curricular and cocurricular investments and actions manifest
your institutional commitment to diversity
and inclusion?
5. What evidence--data and stories—help
explain your commitment to diversity?
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IV. Moving Forward

Upcoming Webinar
Federal Non-Discrimination
Law: Implications for Higher Education
Financial Aid and Scholarship Policies and
Programs
January 16, 2019
This webinar will provide insight into and offer ideas
about strategies and action steps that can help
achieve institutional goals, while also mitigating legal
risk. It will also provide a preview of guidance on this
topic that will be published in early 2019.
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Key Resources
New
Holistic
Review

Evidence

Understanding Holistic
Review in Higher Education
Admissions
(College Board,
Neutral
EducationCounsel 2018)
Avenues

Building an Evidence Base
(College Board, 2017)

Key
Resources

The Playbook
Re Neutral Alternatives
(College Board,
EducationCounsel, 2016)

A Policy and Legal
"Syllabus" for Diversity
Programs at Colleges and
Universities
(ACE, College Board,
EducationCounsel 2015)
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Questions
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Thank you!
Wendell Hall | whall@collegeboard.org
Art Coleman | art.coleman@educationcounsel.com
Jamie Lewis Keith | jamie.keith@educationcounsel.com
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